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Order

Respondent’s petition to reopen hearing, Respondent’s petition to reconsider,
and Respondent’s Appeal to the Judicial Officer, filed April 25, 1996, are denied.
The Decision Without Hearing by Reason of Admissions issued and filed by the
ALJ on February 12, 1996, is the final Decision and Order in this case. This
Order shall take effect upon service of this Order on Respondent. The Decision
and Order issued and filed by the ALJ on February 12, 1996, shall take effect
14 days after service of this Order on Respondent.

In re: CALLIS PRODUCE, INC.
PACA Docket No. D-96-0522.
Decision and Order filed July 8, 1996.

Failure to file an answer - Failure to pay reparation award - Failure to make full payment
promptly - Willful, repeated and flagrant violations - License revocation.

Kimberly Hart, for Complainant.
Respondent, Pro se.
Decision and Order issued by James Hunt, Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a er seq.) hereinafter
referred to as the "Act", instituted by a Complaint filed on March 21, 1996, by
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing
Service, United States Department of Agriculture. It is alleged in the complaint
that during the period of March 1994 through June 1995, respondent purchased,
received and accepted, in interstate commerce from 14 sellers, 208 lots of
perishable agricultural commodities, but failed to make full payment promptly
of the agreed purchase prices or balance thereof in the total amount of
$652,848.67.

A copy of the Complaint was served upon Respondent, which complaint has
not been answered. The time for filing an answer having run, and upon motion
of the complainant for the issuance of a default order, the following Decision and
Order shall be issued without further investigation or hearing pursuant to Section
1.139 of the Rules of Practice (7 C.F.R. § 1.139).
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Findings of Fact

1. Respondent, Callis Produce, Inc., is a corporation organized and existing
under the laws of the State of Maryland. Its business address is Maryland
Wholesale Produce Terminal Market, Conowingo Drive, Building B, Jessup,
Maryland 20794 and its mailing address is P. O. Box 844, Mathews, Virginia
23109.

2. At all times material herein, respondent was licensed under the provisions
of PACA. License number 891708 was issued to respondent on August 17,
1989. This license has been renewed annually and is next subject to renewal on
or before August 17, 1996. However, on March 26, 1996, this license was
suspended for failure to pay a reparation award in accordance with section 7(d)
of the PACA (7 U.S.C. § 499g(d)).

3. As more fully set forth in paragraph 3 of the complaint, during the period
of March 1994 through June 1995, Respondent purchased, received and
accepted, in interstate commerce from 14 sellers, 208 lots of perishable
agricultural commodities, but failed to make full payment promptly of the agreed
purchase prices or balance thereof in the total amount of $652,848.67.

Conclusions

Respondent’s failure to make full payment promptly with respect to the
transactions set forth in Finding of Fact No. 3, above, constitutes willful,
repeated and flagrant violations of Section 2(4) of the Act (7 U.S.C. § 499b(4)),
for which the Order below is issued.

Order

A finding is made that Respondent has committed willful, repeated and
flagrant violations of Section 2(4) of the Perishable Agricultural Commodities
Act (7 US.C. § 499b(4)), and the license of respondent is hereby revoked.

This order shall take effect on the eleventh day after this Decision becomes
final.

Pursuant to the Rules of Practice governing procedures under the Act, this
Decision will become final without further proceedings thirty-five days after
service hereof, unless appealed to the Secretary by a party to the proceedings
within thirty days after service as provided in Sections 1.139 and 1.145 of the
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145).
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Copies hereof shall be served upon the parties.
[This Decision and Order became final August 20, 1996.-Editor]

In re: BILLY NEWSOM PRODUCE CO., INC.
PACA Docket No. D-96-0508.
Decision and Order filed July 22, 1996.

Admission of material allegations - Failure to pay required annual license fee - Failure to make
full payment promptly - Willful, flagrant and repeated violations.

Andrew Stanton, for Complainant.
Respondent, Pro se.
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge.

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) (the "PACA"),
instituted by a Complaint filed on November 7, 1995, by the Deputy Director,
Fruit and Vegetable Division, Agricultural Marketing Service, United States
Department of Agriculture. It was alleged in the Complaint that Respondent had
committed wilful, flagrant and repeated violations of section 2 of the PACA
(7 U.S.C. § 499b) by failing to make full payment promptly to 12 sellers for
purchases of 80 lots of perishable agricultural commodities in the course of
interstate and foreign commerce in the amount of $279,850.14 during the period
August 9, 1993, through August 9, 1994. The Complaint also alleged that on
October 18, 1994, Respondent filed a voluntary petition in the United States
Bankruptcy Court for the Western District of Tennessee pursuant to Chapter 7
of the Bankruptcy Code (11 U.S.C. § 700 et seq.), designated Case No. 94-
30627B. Complainant requested that, as a result of Respondent’s violations of
the PACA, an order should be issued finding that Respondent has committed
wilful, flagrant and repeated violations of section 2(4) of the PACA (7 U.S.C.
§ 499b(4)), and ordering publication of such finding.

Respondent submitted an Answer in which it neither admitted nor denied
filing for bankruptcy. Respondent also claimed that it had made full payment
to two of the sellers set forth in the Complaint, Johnston Brokerage Company
and Val Verde Vegetable Co., Inc., and claimed that it had extended payment
terms with the other 10 sellers listed in the Complaint.

On June 18, 1996, Complainant filed a Motion for Decision Without Hearing
by Reason of Admissions. On July 15, 1996, Respondent filed written objections
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to the motion. Complainant’s motion is granted.
Findings of Fact

1. Respondent Billy Newsom Produce Co. Inc., is a corporation organized
and existing under the laws of the State of Tennessee. Its business mailing
address is P.O. Box 1189, Dyersburg, Tennessee 38024.

2. Pursuant to the licensing provisions of the PACA, license number 841816
was issued to Respondent on August 6, 1984. This license automatically
terminated on August 6, 1994, due to Respondent’s failure to pay the required
annual license fee.

3. On or about October 18, 1994, Respondent filed a voluntary petition in
the United States Bankruptcy Court for the Western District of Tennessee
pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. § 700 et seq.),
designated Case No. 94-30627B.

4. Respondent failed to make full payment promptly of at least $222,668.10
of the $279,850.14 set forth in the Complaint to 10 of the 12 sellers in the
Complaint for purchases of numerous lots of perishable agricultural commodities
in the course of interstate and foreign commerce during the period from August
1993 through August 1994.

Conclusion

Respondent has failed to make payment for purchases of produce, as alleged
in the Complaint, and currently owes at least $222,668.10. Respondent’s failures
to make payment constitute wilful, flagrant and repeated violations of section
2(4) of the PACA (7 U.S.C. § 499b(4)).

Discussion

Complainant attached to its motion as Exhibit 1, a photocopy of what
appears to be a voluntary petition in the United States Bankruptcy Court for the
Western District of Tennessee pursuant to Chapter 7 of the Bankruptcy Code
filed on or about October 18, 1994, as Case No. 94-30627-B. The petition
appears on its face to be authentic and Respondent has failed to deny its
authenticity and accuracy. Therefore, I take official notice of the petition and
accept its statements as admissions by Respondent.

Respondent, in Schedule F of its Chapter 7 bankruptcy petition, admits that
it owes 10 of the sellers set forth in the Complaint at least $222,668.10 of the
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$279,850.14 which the Complaint alleges Respondent has failed to fully and
promptly pay, as shown in the following table:

CREDITOR COMPLAINT SCHEDULE F COMPLAINT
AMOUNT
REFLECTED
IN

SCHEDULE F
L&M Companies, Inc. $42,256.60 $42,617.00 $42,256.60
Baker Produce, Inc. 3,041.80 3,041.00 3,041.00
Bushwick Comm. Co., Inc. 3,523.25 3,300.00 3,300.00
Grand Prairie Fruit & 108,700.21 92,610.00 92,610.00

Vegetable Brokers, Inc.

Sound Commodities, Inc. 7,587.50 7,588.00 7,587.50
VG Kyle & Associates, Inc. 3,991.50 3,691.00 3,691.00
Ryan Potato Company 3,062.50 3,063.00 3,062.50
United Fruit & Produce Co.  60,347.88 56,092.00 56,092.00
Banacol Marketing Corp. 6,240.00 17,472.00 6,240.00
Harvest Valley Produce 4,787.50 4,788.00 4,787.50
TOTAL $243,538.74 $234,262.00 $222,668.10

The listing of these 10 sellers in Respondent’s bankruptcy schedule is an
admission that Respondent has failed to pay these sellers the amounts alleged in
the Complaint, to the extent the amounts in the Complaint do not exceed those
in the bankruptcy schedule, for a total of $222,668.10. Veg-Mix, Inc. v. United
States Dep't of Agric., 832 F.2d 601, 606-607 (D.C. Cir. 1987); United Fruit &
Veg. Co. v. Director of Fruit & Veg. Div., 668 F.2d 983 (8th Cir.), cert. denied,
456 U.S. 1007 (1982); Potato Sales Co., Inc., 54 Agric. Dec. (1995); National
Produce Co., Inc., 53 Agric. Dec. 1622 (1994).

Respondent’s admitted failure to pay $222,668.10 of the $243,538.74 alleged
in the Complaint to 10 of the 12 sellers set forth in the Complaint for purchases
of numerous loads of perishable agricultural commodities in interstate and
foreign commerce during the period August 1993 through August 1994,
constitutes wilful, flagrant and repeated violations of the PACA.

Respondent’s violations were wilful, as "[u]lnder PACA, an action is wilful
if a prohibited act is done intentionally, irrespective of evil intent, or done with
careless disregard of statutory requirements.” In re The Caito Produce Co., 48
Agric. Dec. 602, 646 (1989); In re B.G. Sales Co., Inc., 44 Agric. Dec. 2021
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(1985). That Respondent’s failure to pay was intentional is clearly demonstrated
by the long period of time over which the violations occurred. Respondent knew
or should have known that it could not make payment for the large number of
perishables it ordered, yet continued to make purchases. Respondent should have
made sure that it had sufficient capitalization with which to operate. It did not
and consequently could not pay its suppliers. Therefore, Respondent committed
wilful violations of the PACA. Inre B.G. Sales Co., Inc., supra, at 2028-2042.
Respondent’s violations were flagrant and repeated because of the large amount
of money, $222,668.10, which Respondent admittedly failed to pay in numerous
transactions during the period August 1993 through August 1994. In re The
Caito Produce Co., supra, at 611.

Respondent asserts a defense that it had extended payment terms with 10 of
the sellers specified in the Complaint. However, payment terms agreed to after
the produce transactions take place do not conform to the requirement of the
Department’s regulations that agreements for a payment period different from
those established in section 46.2(aa) of the regulations (7 C.F.R. § 46.2(aa)) must
be in writing and agreed to prior to the time of the transactions (7 C.F.R. §
46.2(aa)(11)). Another reason why payment agreements after the transaction are
not considered a defense is that the bargaining power of the parties is unequal
once the buyer has the produce. In re The Caito Produce Co., supra, at 609.

The essence of Respondent’s opposition to Complainant’s motion is a
concern that as a result of this decision James D. Newsom will be found to have
been responsibly connected with Respondent Billy Newsom Produce Co., Inc.
Respondent refers to a "companion case"” of In re James D. Newsom, PACA D-
1784. However, that case is not before me for decision at this time, and
although I stated in a telephone conference in this matter on June 7, 1996, that
"it appears that Mr. James D. Newsom was responsibly connected with
Respondent during the time of most of the violations" since that issue was not
litigated before me in this matter, I do not decide that issue.

The proper sanction for Respondent’s failure to make full payment promptly
for produce purchases is a license revocation or, when a respondent’s license has
terminated, as it the case here, a finding of the commission of wilful, flagrant or
repeated violations of section 2(4) of the PACA and publication of such finding.

Order
Respondent has committed wilful, flagrant or repeated violations of section

2(4) of the PACA (7 U.S.C. § 499b(4)).
These findings are ordered published.
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Pursuant to the Rules of Practice governing procedures under the PACA, this
Decision will become final without further proceedings 35 days after its service
upon Respondent, unless it is appealed to the Secretary by a party to the
proceeding within 30 days after service as provided in sections 1.139 and 1.145
of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145).

[This Decision and Order became final September 3, 1996.-Editor]

In re: SUPERIOR POTATO CHIP CO.
PACA Docket No. D-96-0501.
Decision and Order filed March 27, 1996.

Failure to file an answer - Failure to pay required annual license renewal fee - Failure to pay
reparation award - Failure to make full payment promptly for produce - Willful, repeated and
flagrant violations - Publication.

Julie Cook Schuster, for Complainant.
Respondent, Pro se.
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) hereinafter
referred to as the "Act”, instituted by a Complaint filed on October 2, 1995, by
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing
Service, United States Department of Agriculture. It is alleged in the complaint
that during the period of November 1994 through April 1995, Respondent
purchased, received and accepted, in interstate commerce, from 4 sellers, 66 lots
of fruits and vegetables, all being perishable agricultural commodities, but failed
to make full payment promptly of the agreed purchase prices or balance thereof
in the total amount of $244,573.38. Three of the four sellers participated in a
distribution of trust assets which reduced respondent’s produce debt to
$186,962.56.

A copy of the Complaint was served upon Respondent, which complaint has
not been answered. The time for filing an answer having run, and upon motion
of the complainant for the issuance of a default order, the following Decision and
Order is issued without further investigation or hearing pursuant to Section 1.139
of the Rules of Practice (7 C.F.R. § 1.139).
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Findings of Fact

1. Superior Potato Chip Co., (hereinafter "Respondent") is a corporation
organized and existing under the laws of the State of Michigan. Its business
address is 352 Fail Road, Laporte, Indiana 46350, and its mailing address is
12620 Newburgh, Livonia, Michigan 48150.

2. Pursuant to the licensing provisions of the PACA, license number
930091 was issued to respondent on October 16, 1992. This license terminated
on October 16, 1995, pursuant to Section 4(a) of the PACA (7 US.C. §
499b(a)), when respondent failed to pay the required annual renewal fee.
Furthermore, respondent’s license previously had been suspended as of July 27,
1995, pursuant to Section 7(d) of the PACA (7 U.S.C. § 499d(a)) when it failed
to satisfy a reparation award.

3. As more fully set forth in paragraph 3 of the complaint, during the
period of November 1994 through April 1995, Respondent purchased, received
and accepted, in interstate commerce, from 4 sellers, 66 lots of fruits and
vegetables, all being perishable agricultural commodities, but failed to make full
payment promptly of the agreed purchase prices or balance thereof in the total
amount of $244,573.38. Three of the four sellers protected their trust rights
under Section 5c(3) of the PACA (7 U.S.C. § 499¢(c)) by filing timely trust
notices. As a result, they participated in a distribution of trust assets which
reduced respondent’s produce debt to $186,962.56.

Conclusions

Respondent’s failure to make full payment promptly with respect to the
transactions set forth in Finding of Fact No. 3, above, constitutes willful,
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for
which the Order below is issued.

Order

A finding is made that Respondent has committed willful, repeated and
flagrant violations of Section 2 of the Perishable Agricultural Commodities Act
(7 U.S.C. § 499b), and the facts and circumstances set forth above, shall be
published.

This order shall take effect on the eleventh day after this Decision becomes
final.

Pursuant to the Rules of Practice governing procedures under the Act, this
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Decision will become final without further proceedings thirty-five days after
service hereof, unless appealed to the Secretary by a party to the proceedings
within thirty days after service as provided in Sections 1.139 and 1.145 of the
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145).

Copies hereof shall be served upon the parties.

[This Decision and Order became final September 16, 1996-Editor]

In re: HEE FARM, INC.
PACA Docket No. D-96-0526.
Decision and Order filed August 9, 1996.

Failure to file an answer - Failure to make full payment promptly - Failure to pay reparation
award - Willful, flagrant, and repeated violations - License revocation.

Timothy Morris, for Complainant.
Respondent, Pro se.
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a ef seq.) hereinafter
referred to as the "Act", instituted by a Complaint filed on April 22, 1996, by the
Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service,
United States Department of Agriculture. It is alleged in the complaint that
during the period of May through November 1995, respondent purchased,
received, and accepted, in interstate commerce from 12 sellers, 63 lots of
perishable agricultural commodities, but failed to make full payment promptly
of the agreed purchase prices or balance thereof in the total amount of
$347,784.51.

A copy of the Complaint was served upon respondent, which has not been
answered. The time for filing an answer having run, and upon motion of the
complainant for the issuance of a default order, the following Decision and Order
shall be issued without further investigation or hearing pursuant to Section 1.139
of the Rules of Practice (7 C.F.R. § 1.139).
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Findings of Fact

1. Respondent, Hee Farm, Inc., is a corporation organized and existing
under the laws of the District of Columbia. Its business and mailing address is
1270-1274 5th Street, N.E., Washington, DC 20002.

2. At all times material herein, respondent was licensed under the
provisions of PACA. License number 950093 was issued to respondent on
October 18, 1994. This license has been renewed annually and is next subject
to renewal on or before October 18, 1996. However, on March 29, 1996, this
license was suspended for failure to pay a reparation award in accordance with
section 7(d) of the PACA (7 U.S.C. § 499g(d)).

3. As more fully set forth in paragraph III of the complaint, during the
period of May through November 1995, respondent purchased, received, and
accepted, in interstate commerce from 12 sellers, 63 lots of perishable
agricultural commodities, but failed to make full payment promptly of the agreed
purchase prices or balance thereof in the total amount of $347,781.51.

Conclusions

Respondent’s failure to make full payment promptly with respect to the
transactions set forth in Finding of Fact No. 3, above, constitutes willful,
repeated, and flagrant violations of Section 2(4) of the Act (7 U.S.C. § 499b(4)),
for which the Order below is issued.

Order

A finding is made that respondent has committed wiliful, repeated, and
flagrant violations of Section 2(4) of the Perishable Agricultural Commodities
Act (7 U.S.C. § 499b(4)), and the license of respondent is hereby revoked.

This order shall take effect on the eleventh (11th) day after this Decision
becomes final.

Pursuant to the Rules of Practice governing procedures under the Act, this
Decision will become final without further proceedings 35 days after service
hereof, unless appealed to the Secretary by a party to the proceedings within 30
days after service as provided in Sections 1.139 and 1.145 of the Rules of
Practice (7 C.F.R. §§ 1.139 and 1.145).

Copies hereof shall be served upon the parties.

[This Decision and Order became final September 19, 1996.-Editor]
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In re: ALISON FRUIT CO., INC.
PACA Docket No. D-96-0514.
Decision and Order filed August 8, 1996.

Failure to file an answer - Failure to pay required annual license fee - Failure to make full
payment promptly - Willful, flagrant and repeated violations,

Sharlene Deskins, for Complainant.
Respondent, Pro se.
Decision and Order issued by James Hunt, Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a er seq.) hereinafter
referred to as the "Act", instituted by a complaint filed on February 1, 1996, by
the Director, Fruit and Vegetable Division, Agricultural Marketing Service,
United States Department of Agriculture. It is alleged in the complaint that
during the period October 1994 through April 1995, respondent purchased,
received, and accepted, in interstate and foreign commerce, from 22 sellers, 103
lots of fruits and vegetables, all being perishable agricultural commodities, but
failed to make full payment promptly of the agreed purchase prices, in the total
amount of $1,577,782.07.

A copy of the complaint was served upon respondent Alison on or about
February 1, 1996, which has not been answered. The time for filing an answer
having run, and upon the motion of the complainant for the issuance of a Default
Order, the following Decision and Order is issued without further investigation
or hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139).

Findings of Fact

1. Respondent, Alison Fruit Co., Inc., is a corporation, whose address is
5-1/2 Mile S. 23rd, Hidalgo, Texas 78557.

2. Pursuant to the licensing provisions of the Act, license number 921899
was issued to respondent on September 30, 1992. This license was renewed
annually, but terminated on September 30, 1995, pursuant to Section 4(a) of the
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual
license fee.

3. As more fully set forth in paragraph IV of the complaint, during the
period September 1994 through April 1995, respondent purchased, received, and
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accepted in interstate and foreign commerce, from 22 sellers, 103 lots of fruits
and vegetables, all being perishable agricultural commodities, but failed to make
full payment promptly of the agreed purchase prices, in the total amount of
$1,577,781.07.

Conclusions

Respondent’s failure to make full payment promptly with respect to the 103
transactions set forth in Finding of Fact No. 3, above, constitutes willful,
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for
which the Order below is issued.

Order

A finding is made that respondent has committed willful, flagrant and
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and
circumstances set forth above, shall be published.

This order shall take effect on the 11th day after this Decision becomes final.

Pursuant to the Rules of Practice governing procedures under the Act, this
Decision will become final without further proceedings 35 days after service
hereof unless appealed to the Secretary by a party to the proceeding within 30
days after service as provided in sections 1.139 and 1.145 of the Rules of
Practice (7 C.F.R. §§ 1.139 and 1.145).

Copies hereof shall be served upon parties.

[This Decision and Order became final September 26, 1996.-Editor]

In re: TAVILLA FOODSERVICE, INC.
PACA Docket No. D-96-0523.
Decision and Order filed November 5, 1996.

Failure to file an answer - Failure to pay required annual renewal fee - Failure to made full
payment promptly - Willful, flagrant and repeated violations - Publication.

JoAnn Waterfield, for Complainant.
Spencer Fox, Coral Gables, FL, for Respondent.
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge.

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), the "PACA,"
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instituted by a complaint filed on April 5, 1996 by the Deputy Director, Fruit
and Vegetable Division, Agricultural Marketing Service, United States
Department of Agriculture. The complaint alleges that the respondent
corporation failed to make full and prompt payment for 246 lots of produce
purchased during June through December, 1994 from 48 sellers for which it
owed $646,089.09. The complaint further alleged that the respondent
corporation’s license terminated on June 1, 1995, when it failed to pay the
required annual renewal fee. The complaint seeks an order publishing the facts
of the alleged violations and the entry of findings that respondent’s violations
were willful, flagrant and repeated. Upon entry and publication of such findings,
all persons responsibly connected with the respondent corporation are barred
from employment by any PACA licensee for one year and a bond acceptable to
the Secretary must be posted for them to be employed the following year. (7
U.S.C. § 499h(b)).

An attempt was made to serve the complaint on the respondent at 1930 N.W.
23rd Street, Miami, Florida 33142. The letter and complaint was received at that
address on April 15, 1996 by a person who signed the Post Office certified
receipt as respondent’s agent. However, the law firm of Mishan, Sloto &
Greenberg, by letter of April 19, 1996, advised the Hearing Clerk that it
represented an assignee of the corporation pursuant to Florida State law, and the
service of the complaint should be accomplished by sending it to Paul Tavilla’s
home address or his attorney, Candis Trusty. The complaint was then sent by
certified mail to both locations. Ms. Trusty signed a receipt on June 24, 1996;

the letter and complaint sent to Mr. Tavilla at
IDNEEEE ;s rctumed unclaimed. However, the address of
(Y - s !isted on a yellow card sent bac

to the Hearing Clerk and the certified letter was sent on to Mr. Tavilla at that
address where it too was subsequently returned to the Hearing Clerk. The
complaint was then posted by regular mail on July 29, 1996, to Paul Tavilla at

Under the controlling Rules of Practice, 7 C.F.R. § 1.136, an answer must
be filed within 20 days after the service of the complaint. Failure to file an
answer is deemed to be an admission of the allegations in the complaint and a
waiver of hearing which permits the complainant to file a proposed decision and
a motion for its adoption under 7 C.F.R. § 1.139. The respondent has 20 days
after service of the motion to file objections to it, and an administrative law
judge is required to enter a decision without further procedure or hearing unless
meritorious objections are filed.

In this proceeding, no answer was ever filed. A proposed decision and
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motion for decision were duly filed on September 24, 1996 and were served on
respondent at [IENEISHEE o« Scptember 30, 1996. An
objection to the proposed decision was filed on respondent’s behalf by Spencer
Fox, attorney, on October 23, 1996, one day past the October 22, 1996 due date.

Inasmuch as the objections were only one day late they have been considered
as if timely received. On October 31, 1996 complainant filed a response to
respondent’s objection which has also been considered.

The objection states that pursuant to an Assignment of Assets for the Benefit
of Creditors filed in the Circuit Court of the Eleventh Judicial Circuit in and for
Dade County, Florida (Case No. 94-21649 CA 29), $550,000.00 of the
$646,089.09 debt specified in the complaint has been paid on PACA trust claims.

Complainant’sresponse to respondent’s objection correctly points out that the
objection cannot substitute for the answer which respondent failed to timely file.
Complainant, however, concedes that respondent has correctly reported that
monies were paid on trust claims under the PACA in reduction of the
$646,089.09 indebtedness. Complainant contends though that its review of the
trust distribution shows $311,889.65 is still outstanding.

Even if respondent’s assertion is correct and the $646,089.09 debt had been
reduced by $550,000.00, over $90,000.00 would still be owed which would
constitute a flagrant violation of the PACA. This fact together with the undenied
obligations of the complainant showing the violations of the PACA to have been
repeated, requires that the following findings and order be entered.

Findings of Fact

1. Respondent Tavilla Foodservice, Inc., is a corporation, which was
officed at 1930 N.W. 23rd Street, Miami, Florida 33142.

2. Pursuant to the licensing provisions of the PACA, license number
931245 was issued to respondent on June 1, 1993. The license was renewed
annually until it terminated for failure to pay the required renewal fee on June 1,
1995.

3. During the period June through December, 1994, respondent purchased,
received and accepted in interstate and foreign commerce, from 48 sellers, 246
lots of fruits and vegetables, all being perishable agricultural commodities, but
failed to make full payment promptly of the agreed purchase prices in the total
of $646,089.09. As of the date of this Decision’s issuance, at least $96,000.00
remains unpaid.
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Order

A finding is hereby made that respondent has committed willful, flagrant and
repeated violations of Section 2 of the Perishable Agricultural Commodities Act
(7 U.S.C. § 499b), and the facts and circumstances set forth above, shall be
published.

This order shall take effect on the eleventh (11th) day after the Decision
becomes final.

Pursuant to the governing Rules of Practice (7 C.F.R. § 1.142(c)4), this
Decision will become final without further proceedings thirty-five (35) days after
the date of service upon the respondent unless appealed to the Judicial Officer
within thirty (30) days after service as provided in 7 C.F.R. § 1.145.

Copies hereof shall be served upon the parties.

[This Decision and Order became final December 17, 1996.-Editor]

In re: SUPREME PRODUCE, INC.
PACA Docket No. D-96-0515.
Decision and Order filed October 30, 1996.

Failure to file an answer - Failui- to make full payment promptly - Failure to pay required
annual renewal fee - Failure to pay a reparation order - Willful, repeated and flagrant
violations - Publication.

Julie C. Schuster, for Complainant.
Respondent, Pro se.
Decision and Order issued by James Hunt, Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter
referred to as the "Act", instituted by a Complaint filed on February 7, 1996, by
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing
Service, United States Department of Agriculture. It is alleged in the complaint
that during the period of July through November 1994, respondent purchased,
received and accepted, in interstate commerce from 14 sellers, 33 lots of
perishable agricultural commodities, but failed to make full payment promptly
of the agreed purchase prices or balance thereof in the total amount of
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$148,063.10.

A copy of the Complaint was served upon Respondent, which has not been
answered. The time for filing an answer having run, and upon motion of the
complainant for the issuance of a default order, the following Decision and Order
shall be issued without further investigation or hearing pursuant to Section 1.139
of the Rules of Practice (7 C.F.R. § 1.139).

Findings of Fact

1. Respondent, Supreme Produce, Inc., is a corporation organized and
existing under the laws of the State of Florida. Its business and mailing address
was 1285 W. Atlantic Boulevard, Pompano Beach, Florida 33069.

2. Atall times material herein, respondent was licensed under the provisions
of PACA. License number 940303 was issued to respondent on November 23,
1993. This license terminated on November 23, 1995, pursuant to Section 4(a)of
the PACA (7 U.S.C. §499d(a)), when the firm failed to submit the required
annual renewal fee. In addition, this license was suspended on March 9, 1995,
for failure to pay a reparation order pursuant to Section 7(d) of the PACA @
U.S.C. §499g(d)). This order, and the three subsequent orders issued, remain
unpaid.

3. As more fully set forth in paragraph 3 of the complaint, during the period
of July through November 1994, respondent received and accepted, in interstate
commerce from 14 sellers, 33 lots of perishable agricultural commodities, but
failed to make full payment promptly of the agreed purchase prices or balance
thereof in the total amount of $148,063.10. During May through July 1996, five
of the sellers received payment in an amount totaling $11,081.75, the full
amounts set forth as owed to those five sellers in the complaint. There still
remains past due and unpaid to the 9 remaining sellers, $136,981.35.

Conclusions
Respondent’s failure to make full payment promptly with respect to the
transactions set forth in Finding of Fact No. 3, above, constitutes willful,
repeated and flagrant violations of Section 2(4) of the Act (7 U.S.C. §499b(4)),
for which the Order below is issued.

Order

A finding is made that Respondent has committed willful, repeated and
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flagrant violations of Section 2(4) of the Perishable Agricultural Commodities
Act (7 U.S.C. §499b(4)). Such finding is hereby ordered published.

This order shall take effect on the eleventh day after this Decision becomes
final.

Pursuant to the Rules of Practice governing procedures under the Act, this
Decision will become final without further proceedings thirty-five days after
service hereof, unless appealed to the Secretary by a party to the proceedings
within thirty days after service as provided in Sections 1.139 and 1.145 of the
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145).

Copies hereof shall be served upon the parties.

[This Decision and Order became final December 23, 1996.-Editor]

In re: TRI-COUNTY PRODUCE CO., INC. and LEE D. EFFENSON.
PACA Docket No. D-96-0528.

Decision and Order as to Tri-County Produce Co., Inc. filed October 28,
1996.

Failure to file an answer - Failure to submit required annual renewal fee - Failure to make full
payment promptly - Willful, repeated and flagrant violations - Publication.

Julie C. Schuster, for Complainant.
Respondent, Pro se.
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge.

Preliminary Statement

This is a disciplinary proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter
referred to as the "Act", instituted by a Complaint filed on May 26, 1996, by the
Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service,
United States Department of Agriculture. It is alleged in the complaint that
during the period of February through September 1994, Tri-County Produce Co.,
Inc., under the direction, management, and control of Lee D. Effenson,
purchased, received and accepted, in interstate and foreign commerce from 10
sellers, 61 lots of perishable agricultural commodities, but failed to make full
payment promptly of the agreed purchase prices or balance thereof in the total
amount of $106,020.05.

A copy of the Complaint was served upon Respondents, which has not been
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answered. The time for filing an answer having run, and upon motion of the
complainant for the issuance of a default order, the following Decision and Order
shall be issued without further investigation or hearing pursuant to Section 1.139
of the Rules of Practice (7 C.F.R. § 1.139).

Findings of Fact

1. Respondent, Tri-County Produce Co., Inc., (hereinafter "Tri-County"), is
a corporation organized and existing under the laws of the State of Florida. Its
business and mailing address was 1285 W. Atlantic Boulevard, Pompano Beach,
Florida 33069.

2. Atall times material herein, Tri-County was licensed under the provisions
of PACA. License number 940718 was issued to Tri-County on February 25,
1994. This license terminated on February 25, 1995, pursuant to Section 4(a) of
the PACA (7 U.S.C. § 499d(a)), when the firm failed to submit the required
annual renewal fee.

3. Respondent, Lee D. Effenson, (hereinafter “Effenson™), is an individual
whose address is

4. At all times material herein, Effenson was the manager of Tri-County and
responsible for the direction, management and control of the firm.

5. At all times material herein, Kathleen A. Effenson, the wife of Effenson,
was reported as the sole principal of Tri-County. Kathleen A. Effenson was not
responsible for the direction, management and control of Tri-County.

6. As more fully set forth in paragraph 3 of the complaint, during the period
of February through September 1994, Tri-County, under the direction,
management and control of Effenson, purchased, received and accepted, in
interstate and foreign commerce from 10 sellers, 61 lots of perishable agricultural
commodities, but failed to make full payment promptly of the agreed purchase
prices or balance thereof in the total amount of $106,020.05.

Conclusions

Respondents’ failure to make full payment promptly with respect to the
transactions set forth in Finding of Fact No. 6, above, constitutes willful,
repeated and flagrant violations of Section 2(4) of the Act (7 U.S.C. § 499b(4)),
for which the Order below is issued.
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Order

A finding is made that Respondents have committed willful, repeated and
flagrant violations of Section 2(4) of the Perishable Agricultural Commodities
Act (7 U.S.C. § 499b(4)). Such finding is hereby ordered published.

This order shall take effect on the eleventh day after this Decision becomes
final.

Pursuant to the Rules of Practice governing procedures under the Act, this
Decision will become final without further proceedings thirty-five days after
service hereof, unless appealed to the Secretary by a party to the proceedings
within thirty days after service as provided in Sections 1.139 and 1.145 of the
Rules of Practice (7 C.F.R. §1.139 and 1.145).

Copies hereof shall be served upon the parties.

[This Decision and Order became final December 23, 1996.-Editor]

-l
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Boyd Acquisition Company, Inc. d/b/a Boyd Potato Chips and State Line Snacks
Corp. PACA Docket Nos. D-96-0525 & D-96-0524. 7/26/96.

U.S. Produce Co., Inc. PACA Docket No. D-94-0547. 8/2/96.

BT Network, Inc. and Mushroom Growers Association Sales Co., Inc. PACA
D-96-0517. 8/30/96.

Michigan Re-Packing and Produce Company. PACA Docket No. D-95-0529.
9/24/96. '

Crown Tomato Sales, Inc. PACA Docket No. D-96-0534. 11/1/96.

Pick Pack Produce Co., Inc. PACA Docket No. D-96-0533. 12/4/96.





